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The PPS laws recognise the transit of goods
entering countries which have PPS laws.
even though they may not have previously
been subject to PPS laws before entry. This
gives rise to several issues when you have
an insolvent party in a supply chain who is a
supplier, camer, buyer or seller. These are just
some of the examples and possible options:

. A buyer who gives possession of the
purchased goods (which they own) to
their insolvent seller (as bailee) is not
normally granted a PPS laws securlty
interest, " and so their ownership will not
be lost if they have not registered against
the insolvent seller. 12

. Lack of familiarity with the PPS laws
of a country into which the goods will
be located can result in substantial
loss being suffered by a nori-compliant
lessor or owner of goods. 13

. Under many SoG laws, an unpaid seller
may recover unpaid goods that are in
transit by providing a 'stoppage notice'
to the bailedcarrier before the goods
are delvered to the buyer. " This right will
generally still arise despite lack of a security
interest or perfection under PPS laws.
. The seller must give this stoppage

notice as soon as possible and ensure
that the goods are not released to the
buyer (or their agent).

. Its purpose is to ensure that the
'stopped goods' do not become
the property of the buyer/debtor's
insolvent estate, '5 so that the seller's
tights in the stopped goods and sale
proceeds remain superior to those
of the buyer's controller and other
creditors of the buyer.

. If the goods are released, despite the
notice. the seller will lose their rights to
recovery of the goods, but will be left
with rights of conversion against the
carrier and/or proof of debt against
the insolvent buyer. TB

. A supplier of goods to an insolvent
buyer (which buyer has obtained
possession of the goods) should check
whether the supply contract grants the
supplier a PPS laws security interest in
the goods. Generally:
. under the common law, coinmingling

Cor example, mixed supplies of fuel
held in a tank) or processing of the
goods (for example, refining) with other
goods destroys the supplier's right
of ownership in the goods. In some
jurisdictions which do not have PPS laws
(for example, the United Kingdom), this
problem has been addressed in part
by statute, following numerous cases
involving goods such as coinmingled
wine barrels, grain and bullion21

. under PPS laws, a supplier's securlty
interest in the goods automatically
becomes a security interest over the
whole of the coinmingled or processed
product or mass. As such, a supplier
of fuel which has become coinmlngled
with other suppliers' fuel may still be able
to perfect and enforce priority over the
whole of the fuel2a

. priority in coinmingled or processed
goods is not determined by the date of
lodgement, ' for example, if one supplier
lodges earlier than the others, It will
not have priority ahead of other, later
suppliers' registrations, and they will
share under a statutory formula in the
PPS laws

. the security interest should be perfected
in the other jutsdidions and in Australia.
Most registers are online, and take little
time to effect a suitable registration,
though they too have stringent rules
as to the correct data to be lodged

. rights under bills of lading and other
rights might also arise or have to be
dealt with, instead of or in conjunction
with exercising any rights under the
SoG and PPS laws.
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Takeaways

Suppliers and sellers in the supply chain
should ensure that they have suitable
contract terms and procedures to be:

. granted and register seoulty interests
under the PPS laws in whatever country

the goods may be located in from time
to time, and

. able to give 'stoppage notices' under
SoG laws in a timely fashion, in addition
to any rights under PPS laws.

Consider if goods are to be coinmingled
or processed in the supply chain, and
whether you can use PPS laws to overcome
shortcomings in SoG laws

Take steps to ensure that rights under
the SoG or PPS laws are not lost due
to delay in giving stoppage notices or
lodging registrations
It is also in the interest of financiers and credit
risk insurers of sellers (and other members
of the supply chain) to ensure that effective
regulatory compliance for each of these rights
is put in place. in order to minimise loss of
property and risk exposure.
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